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solution, in the movement to make uniform the commercial laws of the. United States. It has proven, in most respects, to
be an excellently drafted statute. Yet, the.

This would seem to simplify matters since a court called upon to address a dispute between the parties would
simply apply the CISG. By the same token, however, they should recognize that the purpose of reserving
particular validity issues to the realm of domestic law may be less than compelling, or even inappropriate, in
certain cases. Interpreting the Convention According to Its "International Character" Discerning the meaning
of Article 7's command to interpret the Convention according to its "international character" requires tracing
the phrase to its origins in the ULIS. Unfortunately, merely the existence of different legal traditions will
inevitably lead to differences in the interpretation of these general principles. The application of these peculiar
rules to a foreign party often results in snares and traps. However, if, as this article proposes, adjudicators
approach the validity exception to the CISG with an eye to balancing the diverse goals of its drafters, and if
scholars continue the search for unifying principles, then together they may be able to generate such norms.
However, while "preponderant" must mean "more than half," [] the Convention does not indicate whether
"preponderant" is referring to price, cost or value. The drafting history undeniably suggests that the drafters
intended article 4 a to serve as a loophole which could stretch to fit the needs of each domestic legal system.
Section IV analyzes how the treaty's rules on contract formation and choice of law encourage a variety of
results rather than uniformity. Senate approval on October 9, , [29] the United States deposited its ratification
of the treaty with the United Nations Secretariat on December 11,  As a result, international norms will evolve
as tribunals applying the CISG follow each other's precedents. Each of these approaches requires the
adjudicator to determine which law to apply to an issue that has arisen in a contractual dispute. The latter
exclusion amounted to a straightforward conflict of laws rule. Particularly in cases of contracts governed by
the rules of the battle of the forms, [44] there is a chance that the parties' attempt to exclude the application of
the CISG will be ineffective. Article 6 also fails to account for the problems raised by the timing of its
invocation by the parties. First, as a self-executing treaty under U. The second paragraph of Article 3 presents
a similar problem. Certainly there is no indication that Article 7 establishes that decisions in foreign
jurisdictions are binding precedent in the sense of the common law principle of stare decisis. District Court for
the Southern District of New York declared: "Even if the Sale of Goods Convention were applicable, it would
very likely lead to the same result reached below, insofar as its provision regarding acceptance by performance
is similar to the Uniform Commercial Code adopted in New York. Divergence rather than uniformity will
result: in some countries courts will correctly apply choice of law rules, while courts in other countries will
apply the incorrect conclusion of the commentators and allow complete avoidance of the CISG. The problem
is exacerbated by the fact that, as a treaty, the CISG is the legal equivalent of federal legislation. This is not
the case, though. Adjudicators must take those parochial concerns into account in interpreting article 4 a.
Ascertaining the legal content of Article 7's exhortation regarding the "need to promote uniformity" in
interpreting the Convention is problematic. The goal of the CISG, uniformity of application and result with
regard to international sales law, is hardly likely to be achieved in this situation. Rotorex Corp. For example,
in Delchi the Second Circuit stated the common law approach very clearly: "Because there is virtually no case
law under the Convention, we look to its language and to 'the general principles' upon which it is based. The
Convention accords highest priority to domestic rules in those areas that are excluded from the Convention's
scope, followed next in priority by the parties' contractual autonomy. The first paragraph of the Delchi court's
legal analysis demonstrates the differences in approach between the common law background of the court and
the civil law perspective of the CISG. This numeration system, and the inclusion of the legislation in the U.
Observing "Good Faith in International Trade" Of all the principles contained in Article 7, the declaration that
the CISG must be interpreted so as to "[observe] good faith in international trade" is the most puzzling.
Fortunately, many of these problems can be eliminated or at least ameliorated by three changes: U. Only after
a court concludes that a contract has declaring that the contract itself will be governed by law other than the
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CISG. The fundamental rules of contractual validity -- including capacity, mistake, open-price terms, and
substantive or procedural unfairness -- provide an ideal vehicle for examining the interplay between domestic
rules [page 3] rooted in the traditions of each legal system or in the desire to protect some class of persons, on
the one hand, and the need for streamlined, standardized rules to govern international traders, on the other.
According to Professor Corbin, validity "is a term with a shifting content; but it is often used with the notion
that the 'living thought' within its 'skin' is unchangeable and certain. New federal legislation would bring the
broad provisions if the CISG into the view of the courts, and provide a basis for the unification of international
sales law. Code as one that will be eventually remedied as word of the law spreads. The balanced approach is
applied by way of illustration to the issue of [page 9] exculpatory clauses disclaimers , i. Thus, the Delchi
court's statement that the UCC "may also inform a court where the language of the relevant CISG provisions
tracks that of the UCC" [] is highly misleading because the provisions of Article 7 expressly state that only if
the sequence described therein [] fails to provide an answer is a court to look to domestic law. If that is so,
then the requirement to act in "good faith" in interpreting the Convention may be a caution to courts not to
jump too quickly to the conclusion that a particular situation is not covered by the Convention and thereby
prematurely apply domestic principles to resolve the dispute. The extent to which the exclusion of validity
issues impairs the CISG's ability to fulfill its promise ultimately depends on the commercial significance of the
issues thereby excluded from the international legal order. Second, the official comment accompanying Article
7 should include a statement such as "decisions made by the courts of other nations are relevant jurisprudence
in interpreting the CISG as as to create a uniform, international jurisprudence.


