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Suits against state officers under Ex parte Young, see supra section I. Sovereign Immunity and Original
Meaning The approach of Hans ought to be anathema to modern originalists. Ex parte Young suits continue to
encounter serious limits on their scope and reach. Accordingly, as Fitzpatrick recognized implicitly, no part of
the Fourteenth Amendment should be limited by state sovereign immunity. How did the majority in Alden get
around that obstacle? In the long term, this transaction undermines the viability of the IPR system itself,
blunting a congressionally created tool to invalidate weak patents. Far from providing clear guidance, the
Court has instead offered scattered and contradictory remarks in dicta. Though far from monolithic, Native
Americans as a whole face among the highest poverty, unemployment, and incarceration rates of any group in
the country. Avoiding these mechanisms can therefore have anticompetitive implications, and courts have
recognized that misuse of the patent system can give rise to antitrust liability. Here is a colloquial example. I
am not sure the answer must be that it is the latter, but certainly the way the Founding generation viewed
sovereign immunity see their reaction to Chisolm suggests the power to abrogate it was indeed thought to be a
great and substantive power that could not be left to implication. For criticism, see id. Thinking about tribal
sovereign immunity in isolation invites a game of whack-a-mole, in which law only addresses the symptoms
of the systemic problems facing Indian tribes, rather than the actual causes. See U. Maine are easy cases. In
such a situation, antitrust remedies can play an important role in addressing anticompetitive behavior. Hall,
which had held that the states do not retain their immunity in suits brought in the courts of other states. In
Trinko, Verizon simply refused to comply with the statute and thus incurred penalties. In short, by placing
sovereign immunity and the right to just compensation on equal footing, these cases necessarily set up an
irreconcilable clash. And while Congress does have the power to abrogate sovereign immunity for certain
types of claims, that power too has been cut back. Maine, U. Hatch-Waxman provides a streamlined process
for patent notifications and challenges, allowing generic drug competitors to enter the market by filing
ANDAs and to invalidate weak patents in federal court. In Ford Motor Co. Healthy City Sch. To the contrary,
the Court has affirmed on a number of occasions that section 1 can â€” of its own force â€” override state
sovereign immunity. Such a suit may arise, for example, where a government regulation restricts the use of
property and an owner later sues for the loss of use while the regulation was in effect. In these cases, brand
firms often provide the generic firm some payment to stay out of the market for a period of time. Most
obviously, in a state prosecution, a defendant can rely on section 1 for her defense even if Congress has not
provided any statutory basis for doing so. Louisiana, U. Generally, FRCP 19 requires plaintiffs to join all
relevant parties who have an important stake in the lawsuit. Jenkins, U. The Rehnquist Revolution and the Fall
of the Congressional Abrogation Power For the century after Hans, the Court worked out state sovereign
immunity doctrine and its exceptions in a common law fashion, developing the doctrine one step at a time. See
supra notes 23â€”24 and accompanying text. This brings us to Seminole Tribe and Alden v.


