
THE ROLE OF THE CONSTITUTION

The role of a constitution is to provide scope for good government, while at the separation through a constitution of
judicial, executive and legislative powers.

Or will we continue by simply interpreting the text in a new way? As there is almost no debate in the Estonian
parliament over important political and socio-strategic issues, so is there no judicial debate between Estonian
inhabitants and groups of people, on the one hand, with the state authority, on the other, on the constitutional
level. These are but a few examples. It improves the coherence of the state, promotes mutual dialogue, and
develops constitutional argumentation and political culture. Therefore, the building of constitutional
democracy in Estonia has not nearly finished yet. This is a network of autonomous institutions and
organisations that have not one centre but hundreds or even thousands of them and that a monopolistic state or
party authority cannot liquidate or eliminate. In a society that is largely homogenous, with common values and
aspirations, and with members who have been part of the same state for a long period, constitutional reform is
relatively easy, but not particularly critical for example, consider the reform of the governmental system in
Finland in  It may therefore be noted that an important shift of mentality has taken place, while the legal
source material, the text of the constitution, has remained the same. We can see a vivid expression of this if we
compare the opinions and decisions of present-day European constitutional review bodies, especially
constitutional courts. The doctrine and casuistry of international and comparative law were applied little. An
example of this is totalitarian communism with its formally progressive constitution, or any other autocratic
regime. It should not be concluded from this discussion that a constitution and constitutional court are needed
only by those in power in order to settle matters of their mutual relations and activities. If its competence
covers not only the traditional and well-known task of constitutional review of legislation another product of
political activity but also constitutional review of political parties, settlement of election disputes, and
authorisation of impeachment of persons in power, then it does faces politics at every step. We were not part
of that development for most of that time. The drafting and establishment of a new constitution laying down
the basic values of statehood, fundamental rights, the main paradigms of the rule of law, independent
administration of justice, and separation of powers. There is no reason to purport or convince anyone of the
opposite â€” the whole question is about limits and methods. The problem is that law including the
constitution does and must look into the future. This is not an easy thing to swallow. This applies to all
East-European countries, including Estonia , where it perhaps still applies. Especially disturbing, in my
opinion, is the grounding of judicial protection of rights and freedoms only, or largely, in the paradigm of
formal lawfulness. The Spirit of Liberty. Secondly, it would be reasonable to secure ourselves with a
well-functioning constitution in good times, so as to be prepared for bad times. Bucharest , p. Establishment of
civil society â€” the building of substantial sources of power outside the state and, more often than not, against
the state. There cannot be a constitutional court without a constitution. What does this mean in the context of
our constitution? The weak point of our democracy is the straightforward, often simplified and bumptious
power of the majority and the lack of meaningful debate and mutual consideration surrounding application of
the general principles of law and the values of the Constitution and international law. The effect of those
provisions of the Constitution that are not compatible with European Union law and thus inapplicable is
suspended. Constitutional jurisdiction was thus created with the aim of ensuring democratic constitutional
stability and of avoiding the erosion and suppression of democratic values via sheer stupidity or scheming or
the application of Jacobinic methods. If they become fact and we develop our judicial constitutional review
system into what the countries with the most to offer in this field have, it is inevitable that we will establish a
separate constitutional court by separating the constitutional review chamber from the Supreme Court. Law as
a Medium and as an Institution. Even if somebody does not like it or if the court does not always perform
brilliantly, this is the logic and inevitability of the game. These two different trends were consolidated in
Europe over a long process of development, mainly via German-language legal culture, into judicial
constitutional review as we know it today. The mission of the constitutional court is not to prevent democracy
but to consolidate democracy, to keep it together. It may be asked whether the lack of a direct channel â€” i.
Liberty lies in the hearts of men and women; when it dies there, no constitution, no law, no court can even do
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much to help it.


